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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in these
cases by video tel econference on April 6, 2001, with the
parties appearing in Tallahassee, Florida, and with w tnesses
testifying fromFort Lauderdale, Florida, before J. D.

Parrish, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Daniel H Thonmpson, Esquire
Berger, Davis & Singerman
215 South Monroe Street, Suite 705
Tal | ahassee, Florida 32301

For Respondent: Brian D. Berkowitz, Esquire
Assi st ant General Counsel
Office of General Counsel
Depart nment of Juvenile Justice
2737 Centerview Drive
Tal | ahassee, Florida 32399-3100

STATEMENT OF THE | SSUE

Whet her the decision to reject all bids for Lease No.
800: 0187 is illegal, arbitrary, dishonest, or fraudul ent under
the provisions of Section 120.57(3), Florida Statutes, or
violates the terms of the Request for Proposal.

PRELI M NARY STATEMENT

Petitioner/lIntervenor, Lauderdal e Market Pl ace
I nvestments, L.L.C. (Lauderdale or Petitioner), filed a Formal
Witten Protest and Petition for Adnmi nistrative Proceedi ngs

with the Respondent, Departnment of Juvenile Justice



(Departnent or Respondent), on August 7, 2000. This protest
contested the Department's decision of July 24, 2000. The
Departnent's decision, to reject all bids for Lease No.
800: 0187, was al so protested by Sunrise Point I, LTD
(Sunrise). That case, assigned DOAH Case No. 00-3522BI D, was
wi t hdrawn and abandoned by Sunrise on April 5, 2001.
Accordi ngly, DOAH Case No. 00-3522BID is hereby cl osed.
Jurisdiction in that matter is relinquished to the Departnent.
As to this case, DOAH Case No. 00-3520BID, the Petitioner
has all eged that the Departnment's decision to reject all bids
is illegal, arbitrary, dishonest, or fraudulent. Moreover,
the Petitioner maintains that such action is contrary to
Section M of the Request for Proposal (RFP) as the Departnent
has not established "strong justification" for its decision.
A third group, H gh den Devel opnent, Ltd. and Rossl and
Real Estate Ltd. (Intervenor), whose request to intervene in
t he proceedi ngs had been granted al so withdrew and abandoned
its claimin this cause. Accordingly, the matter went to
hearing with only Petitioner presenting evidence in opposition
to the Departnment's deci sion.
The Petitioner presented testinony from Al an Tayl or and
Mary Goodw n. The Petitioner's Exhibits nunmbered 1-5 were
admtted into evidence. The Departnent presented testinony

from Perry Anderson. The Respondent's exhibit, marked for



identification as DJJ Exhibit 1, was also received in
evidence. Joint Exhibits nunmbered 1-12 were received by
stipulation of the parties.

The transcript of these proceedings was filed on May 7,
2001. Thereafter, an Unopposed Mdtion for Extension of Tinme
to file Proposed Recomended Orders was granted. The parties
timely filed Proposed Recommended Orders that have been fully
considered in the preparation of this order.

FI NDI NGS OF FACT

1. Prior to May 17, 1999, the Departnment issued a RFP
for office space seeking to | ease approximately 14,420
contiguous square feet of space |located in Broward County,
Florida. This |ease, designated 800:0187 in this record, was
to run for a basic termof seven years with three two-year
renewal options. The RFP specified the | essor was to provide
full services and 60 parking spaces.

2. In response to the RFP, the Petitioner, Sunrise, and
I ntervenor tinmely submtted proposals. The space proposed by
Petitioner conplied with the requirenments of the RFP
Additionally, the Petitioner's submttal was well within the
Departnent's acceptable rate range.

3. On May 17, 1999, the Departnent issued an intended

award to Sunrise for | ease 800:0187. Sunri se was deened the



| owest responsive bidder. All objections to the award to
Sunrise were resolved or w thdrawn.

4. For reasons not clearly docunented in this record,
the Departnment withdrew its decision to award the | ease to
Sunrise. The agency action, posted on June 12, 2000, sone 13
nmonths after the initial posting, stated Sunrise had not
perfornmed and recommended Lauderdal e as the second-ranked
entity that had responded to the RFP

5. Both Sunrise and the Intervenor tinely filed protests
to the proposed award to Lauderdale. The Petitioner filed
notions with the Departnent to disnmiss and intervene in those
protests. As of the date of the final hearing in the instant
case, the Departnment had not resolved or referred those
protests to the Division of Adm nistrative Hearings.

6. Instead, on July 24, 2000, the Departnent issued a
notice stating it would reject all bids for |ease 800:0187 and
rescind the award to Lauderdale. In reaching this decision,
the Departnent stated it "cannot determine its space needs
until after the pending Departnment reorganization is
conplete.”

7. | f the Departnent was being "reorgani zed" such
reorgani zati on woul d have been known to the Departnment on

June 12, 2000. No legislative or adm nistrative action was



taken to require reorgani zati on between June 12, 2000 and
July 24, 2000.

8. The Departnent determ ned that its decision of
July 24, 2000, rendered the June 12 award to Lauderdal e noot.

9. The Petitioner, Sunrise, and Intervenor challenged
the agency's decision to reject all bids.

10. Section Mof the RFP provides, in pertinent part:

The Departnment reserves the right to reject
any and all proposals when such rejection
is in the best interest of the State of
Florida. Such rejection shall not be
arbitrary, but be based on strong
justification. (Enmphasis in original
omtted.)

11. Subsequent to the protests of the rejection of al
proposal s, Perry Anderson, a regional adm nistrator for the
Depart nent whose regi on enconpasses Broward County, drafted a
menor andum dat ed Sept enber 22, 2000, to address the number of
| eases and unit requirenents for service areas of Broward
County. The proposals set forth in the menorandum have not
been resolved. As of the date of the hearing, the Departnent
did not present any definitive statenent as to its |easing
needs for Broward County or how and why the submttals for
| ease 800:0187 coul d not address the agency's need.

12. The Departnment has not presented docunentation for

any agency plan or statutory nandate to reorgani ze or

decentralize the office space enconpassed by | ease 800: 0187.



13. If decentralization is required, the Departnment has
presented no studies to determ ne the |ocation, service areas,
or nunbers of clients for such offices. Studies for
denographics, travel times, accessibility to public
transportation, client case |oads, or how reorgani zati on woul d
better address such issues have not been presented.

14. Moreover, the Departnment has not denonstrated how
decentral i zation would be inconsistent with the award of | ease
space as designated by | ease 800:0187.

15. The only justification for the rejection of all
proposal s for | ease 800: 0187 was the all eged reorgani zati on of
the Department. The Departnment presented no factual
information as to how the "reorgani zation" related to an
emer gi ng phil osophy supporting decentralization or inproved
services to the client popul ation.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of
t hese proceedings. Section 120.57, Florida Statutes.

17. The Petitioner has standing to challenge the agency
action and has met all procedural prerequisites in tinely
filing the instant chall enge.

18. Section 120.57(3), Florida Statutes, provides in

pertinent part::



(3) ADDI TI ONAL PROCEDURES APPLI CABLE TO
PROTESTS TO CONTRACT BI DDI NG OR AWARD. —
Agenci es subject to this chapter shal
utilize the uniformrules of procedure,
whi ch provi de procedures for the resol ution
of protests arising fromthe contract
bi ddi ng process. Such rules shall at |east
provi de that:

* * %
(f) In a conpetitive-procurenent protest,
no subm ssions made after the bid or
proposal openi ng anendi ng or suppl enmenting
the bid or proposal shall be considered.
Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. In
a conpetitive-procurenment protest, other
than a rejection of all bids, the
adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whet her the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious. In any bid-
protest proceeding contesting an intended
agency action to reject all bids, the
standard of review by an adm nistrative | aw
j udge shall be whether the agency's
i ntended action is illegal, arbitrary,
di shonest, or fraudul ent.

19. Based upon the foregoing, the Petitioner bears the
burden of proof to establish the Departnent intended action is
illegal, arbitrary, dishonest, or fraudulent. Additionally,
as the Petitioner maintains the Departnent's action is wthout
strong justification, it nust also neet that evidentiary

bur den.



20. A decision is arbitrary if it is not supported by

fact or logic. See Agrico Chemical Co. v. State Departnent of

Envi ronment al Regul ati on, 365 So. 2d 759 (Fla. 1st DCA 1978).

In this regard the Petitioner has established that the
decision to reject all proposals was not supported by fact or
logic. The Departnent's representation of "reorganization"
was pretextual in that no mandate by rule or policy existed at
the time of the decision. This conclusion is further
supported by the fact that a nandate to reorgani ze woul d have
been equally applicable at the time of the award to the
Petitioner. Instead, the decision to reject all proposals
foll owed the unresol ved protests of the award to the
Petitioner. By electing to reject all proposals, the
Departnent sought to avoid the procedural and substantive
obligation to resolve the protests. Convenience of the
Departnent is not strong justification for the rejection of
all bids.

21. In this case there has been no denonstration of a
strong justification to reject all proposals. The Departnent
issued the first award on the RFP in May of 1999. Since that
time the first successful bidder has been rejected for alleged
non- performance, the second successful bidder has been
rejected to accommondate an all eged reorgani zati on, and al

proposal s have been rejected w thout any definite



clarification as to why the Departnent is unable to state its
| easi ng needs. Such conduct is not strong justification for
t he agency's action and does not logically support its
decision to reject all bids.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons
of Law, it is RECOMMENDED that the Departnent of Juvenile
Justice enter a final order rescinding its decision to reject
all proposals for |ease 800:0187.

DONE AND ENTERED this 27th day of July, 2001, in

Tal | ahassee, Leon County, Florida.

J. D. Parrish

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 27th day of July, 2001.

COPI ES FURNI SHED

Brian D. Berkowitz, Esquire
Scott Wight, Esquire

O fice of General Counse
Departnent of Juvenile Justice
2737 Centerview Drive

Tal | ahassee, Florida 32399-3100
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Robert A. Sweetapple, Esquire
Sweet appl e, Broeker & Varkas
165 East Boca Rat on Road

Boca Raton, Florida 33432

Dani el H. Thonpson, Esquire
Berger, Davis & Singerman
215 South Monroe Street
Suite 705

Tal | ahassee, Florida 32301

A. Margaret Hesford, Esquire
5648 West Atlantic Boul evard
Margate, Florida 33063

Wl liam G Bankhead, Secretary
Depart nment of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Robert N. Sechen, General Counsel
Departnment of Juvenile Justice
Kni ght Bui | di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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